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I.

INTRODUCTION

Forum clauses' included in transnational contracts 2 usually designate the courts of a particular jurisdiction as the exclusive forum to
settle disputes between the parties to the contract. 3 While the forum
provision prorogates jurisdiction on the designated forum, it derogates
the jurisdiction of all other forums.4 This derogatory effect is the
1. This note uses the term "forum clause" to refer to a choice of court, forum selection,
venue, or jurisdiction clause included in a contract.
2. The term transnational contract is used in this note to refer to any legally enforceable
private agreement with international aspects.
3. Lenhoff, The Parties Choice of a Forum: "ProrogationAgreements," 15 RUTGERS L.
REV. 414 (1961). There may be some issue as to whether the forum clause by its language truly
excludes all other forums. Id. at 417.
4. Although common law courts use the terms "confering" or "ousting" in reference to forum
selection clauses, the use of these terms may not be proper. Jurisdiction is held or withheld
only by force of law. Therefore, as is done in civil law, the terms prorogation and derogation
may be more appropriate. From the point of view of the state that the parties choose, choice
of court clauses prorogate. From the point of view of all other states not chosen, forum selection
clauses derogate. Perrillo, Selected Forum Agreements in Western Europe, 13 AM. J. COMP.
L. 162, 162.
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subject of much controversy. However, forum clauses avoid jurisdictional struggles,, allow the parties to pick a neutral forum to settle
disputes, 6 and are natural companions to choice of law clauses.7 As
such, forum agreements help provide some certainty and predictability
to dispute resolution in international and interstate agreements s
Historically, enforcement of forum clauses included in transnational
contracts was a risky proposition. Common law courts would often
declare these agreements against public policyA Civil law nations would
not enforce these agreements.' Increasingly, however, varied jurisdictions have recognized the value of these provisions to international
commerce over the last decades.',
This note will explore the movement towards enforcement of forum
clauses in the United States and the European Economic Community.
The United States analysis will examine the evolution at the federal
level, the position of the several states, and the conflict between state
and federal precedent. The European Economic Community analysis
2
will examine representative member states and the Community itself.1
After considering existing law, this note recommends a multilateral
treaty to secure uniform enforcement of forum clauses in transnational
agreements.
II.

FORUM CLAUSES IN THE UNITED STATES

American courts were traditionally reluctant to enforce forum
clauses. However, since 1949, the common law view against enforce-

5. Gilbert, Choice of Forum Clauses in Internationaland Interstate Contracts, 65 KY. L.J.
1 (1976). While the courts of different nations or states may have personal jurisdiction over the
parties, the forum clause may limit to a single forum settlement of disputes. Id. at 2. Lenhoff,
supra note 3, at 414-15.
6. MIS Bremen v. Zapata Off-Shore Co., 407 U.S. 1, 13 (1972). The Supreme Court states
with reference to a forum selection clause: "It cannot be doubted that the parties sought to
provide for a neutral forum for the resolution of any dispute ......
7. To secure proper interpretation of the law chosen under the contract, parties will agree
that only the courts of the jurisdiction chosen will hear disputes. See Gilbert, supra note 5, at
3; Reese, A Proposed Uniform Choice of Forum Act, 5 COLUM. J. TRANSNAT'L L. 193, 196
(1966).
8. Gilbert, supra note 5, at 2. Gruson, Forum-Selection Clauses in Internationaland Interstate Commercial Agreements, 1982 U. ILL. L. REV. 133, 133.
9. Lenhoff, supra note 3, at 430-39; Gilbert, supra note 5, at 7-13.
10. For example, Spain simply declares these agreements unenforceable. Perillo, supra note
4, at 164.
11. For example, the United States, Britain, and France generally enforce forum clauses.
See infra sections II and III.
12. The members of the EEC are Germany, France, Italy, Luxemburg, Belgium, The Netherlands, England, Ireland, Denmark, Greece, Spain and Portugal.
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ment has eroded.13 This section will discuss the common law and assess
the present status of enforceability of forum clauses in American fed14
eral and state courts.
A.

The Common Law Ouster Rationale

At common law, forum clauses were unenforceable. 15 Agreements
purporting to fix venue in a particular jurisdiction were void as impermissible attempts to "oust" judicial jurisdiction.16 Courts reasoned that
jurisdiction is held or withheld by force of law and that these legislative
pronouncements could not be altered by private agreement. 17 The decisions articulated that public policy would be violated if private parties
could (1) deprive a court of jurisdiction, (2) interfere with venue
schemes which would create inefficiency, or (3) agree on a forum.1i
Although these expressed rationales are unconvincing, 9 a plausible
explanation for the common law rule is that courts were not willing
to force a local party to litigate in a foreign forum. 20 Overall, the
13. Judge Learned Hand noted in dictum "[iun truth, I do not believe that, today at least,
there is an absolute taboo against such contracts at all; in the words of the Restatement [of
Contracts § 558 (1932)], they are invalid only when unreasonable .... "Krenger v. Pennsylvania
R.R., 174 F.2d 556, 561 (2d Cir. 1949). Cf., Bergman, ContractualRestrictions on the Forum,
48 CALIF. L. REV. 438, 442-43 (1960) (remarking that Judge Hand's comments were improvident). American scholars agree that reasonable forum clause enforcement is the best policy
choice. See generally RESTATEMENT (SECOND) CONFLICTS § 80 (1971); RESTATEMENT
(THIRD) FOREIGN RELATIONS LAW

§ 421(1)(g) (1986).

14. Examples of excellent research on this topic can be found in, Gilbert, supra note 5, at
7-19 (1976); Lenhoff, supra note 3, at 430-39; Reese, The ContractualForum: Situation in the
United States, 13 AM. J. COMP. L. 187 (1964).
15. See, e.g., Fidelity & Deposit Co. v. Gainesville Iron Works Inc., 125 Ga. App. 829, 830,
189 S.E.2d 130, 131 (1972) (forum selection clauses interefere with venue statutes); Gaither v.
Charlotte Motor Car Co., 182 N.C. 498, 499-500, 109 S.E. 362, 363-64 (1921) (clauses limiting
venue contradict the "will of the legislature"); International Travelers' Ass'n v. Branum, 109
Tex. 543, 543-45, 212 S.W. 630, 630-32 (1919) (private contract cannot deprive a court of jurisdiction); Fidelity Union Life Ins. Co. v. Evans, 468 S.W.2d 869, 871-72 (Civ. App. 1971) (contract
cannot determine venue), affd, 477 S.W.2d 535 (Tex. 1972); Gilbert, supra note 5, at 7-12;
Lenhoff, supra note 3, at 430-32; Reese, supra note 14, at 187.
16. Gilbert, supra note 5, at 8.
17. See Fidelity & Deposit Co. v. Gainesville Iron Works Inc., 125 Ga. App. 829, 189 S.E.2d
130 (1972) (forum selection clauses are in conflict with public policy supporting venue statutes);
Gaither v. Charlotte Motor Car Co., 182 N.C. 498, 109 S.E. 362 (1921) (clauses limiting venue
subvert the "will" of the legislature). Gilbert, supra note 5, at 8.
18. Gilbert, supra note 5, at 8.
19. Because they misconstrue the problem as one of venue affecting their ability to hear the
case instead of an exercise of their discretion to dismiss the action on forum non conveniens
grounds. Id.
20. See, e.g., Smith, Valentino & Smith, Inc. v. Superior Court, 17 Cal. 3d 491, 497-99, 551
P.2d 1206, 1210-11 (1976) (Mosk, J., dissenting).
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greatest asset of the common law rule was its easy administration.
By declaring forum clauses per se invalid, courts did not have to
address the reasonableness of the provision in view of the parties
intent and bargain.21
B.

The Federal Courts and the Reasonableness Test

In 1955, the United States Second Circuit Court of Appeal decided
Wm. H. Muller & Co. v. Swedish American Line Ltd.- The court in
Muller rejected the ouster rationale and applied a reasonableness
standard to determine the validity of a forum clause.- The court
reasoned that private parties could not alter the jurisdiction of the
court, but the court could decline to exercise jurisdiction as a matter
of judicial discretion, thereby abiding by the parties' expressed intent.?
Subsequently, however, Muller was not followed. In CarbonBlack
Export v. S.S. Monrosa, the Fifth Circuit, purporting to distinguish
Muller, relied on the ouster rationale to support the conclusion that
forum clauses were unenforceable.- Modifying the common law doctrine, the court stated that a forum clause is only enforceable when
the chosen forum is clearly a more convenient forum.- This conflict
between circuits set the stage for the United States Supreme Court
to decide the issue.
In 1972, the Supreme Court, in MIS Bremen v. Zapata Offshore
Co. ,- rejected the ouster rationale and established the reasonableness
test as the favored American jurisprudential view. Zapata, an Amer-

21. A court simply declares the clause unenforceable and goes on to decide the merits of
the action. There is no need to examine whether the clause was reasonable or fair.
22. 224 F.2d 806 (2d Cir.), cert. denied, 350 U.S. 903 (1955).
23. Id. at 808.
24. Id.
25. 254 F.2d 297 (5th Cir. 1958), cert. dismissed, 359 U.S. 180 (1959).
26. Id. at 300. Although it was the majority view when decided, commentators have severely
criticized the Carbon Black decision. See, e.g., Lenhoff, supra note 3; Reese, supra note 14.
27. 407 U.S. 1 (1972).
28. For discussion on the United States Supreme Court endorsement of the reasonableness
test, see generally Farquhason, Choice of Forum Clauses - A Brief Survey of Anglo-American
Law, 8 INT'L LAW. 83 (1974); Gilbert, supranote 5; Gruson, supra note 8; Nadelman, Choice-ofCourt Clauses in the United States: The Road to Zapata, 21 Am. J. Comp. L. 124 (1973);
Reese, The Supreme Court Supports Enforcement of Choice of Forum Clauses, 7 INT'L LAW.
530 (1973); Note, Choice of Forum - Forum Selection Clause in InternationalTowing Contract
Naming the London High Court Upheld - Exculpatory Clause Not Dispositive, 14 HARV.
INT'L L.J. 145 (1973); Comment, The Chaparral/BremenLitigation: Two Commentaries, 22
INT'L & COMP. L.Q. 329 (1973); Comment, Comments on the Bremen v. Zapata Offshore Co.,

6

VAND.

J.

TRANS.

L. 363 (1973).
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ican corporation, contracted with Unterwesser Reederei, a German
corporation, to tow Zapata's drilling rig to Ravenna, Italy. A storm
damaged the rig, and Unterwesser's ship, M/S Bremen, sought refuge
in Tampa, Florida. Zapata sued Unterwesser in the United States
District Court in Tampa claiming negligent towage and breach of contract . 9 Unterwesser, pursuant to a forum clause, sought to dismiss
or, in the alternative, stay the action so that the parties could bring
their dispute before the designated forum, the London Court of Justice.- The district court denied both alternatives.31
A sharply divided Fifth Circuit Court of Appeals affirmed. 3 2 The
majority opinion applied the Carbon Black test, declaring that the
designated forum was not a more convenient forum thin Tampa.- The
dissent argued for the reasonableness test and for overruling Carbon
Black.3 4 On certiorari, the Supreme Court agreed with the dissent
and vacated the judgment of the Court of Appeals. 5
36
The Supreme Court held that forum clauses are prima facie valid.
A court should enforce a forum clause, unless inclusion of the clause
in the agreement was the product of fraud, overreaching, or otherwise
unfair or unreasonable. 7 Thus, the court basically suggested a two
prong test."s One, the clause is invalid under contract law due to fraud
or overreaching.3 9 Two, the clause, though valid under contract law,
in its enforcement would create unfair or unreasonable results.40 Public
policy was the Court's primary rationale.41 The Court reasoned that

29. Zapata sought $3,500,000 in damages and had a federal Marshall seize the M/S Bremen
to secure judgement. 407 U.S. at 4 n.3.
30. While this motion was pending, Unterweser brought suit before the British court. Id.
at 4 n.4.
31. 407 U.S. at 7.
32. 428 F.2d 888 (5th Cir. 1970), affd on rehearing, 446 F.2d 907 (5th Cir. 1971).
33. Id. at 895.
34. Id. at 896-97 (Wisdom, J., dissenting).
35. 407 U.S. at 8.
36. Id. at 15.
37. Several commentators have done excellent research outlining the limits of the M/S Bremen
decision. See, Gilbert, supra note 5, at 32-41; Gruson, supra note 8, at 163-85. Gruson outlines
and describes six basic limitations on enforcement of a forum selection clause under the MIS
Bremen test (1) fraud, (2) the nature of the relationship between the parties to the agreement,
(3) the nature of the contractual forum, (4) the public policy of the excluded forum in which
litigation was commenced, (5) statutory restrictions on forum selection clauses, and (6) the fact
that the contractural forum is seriously inconvenient.
38. Gruson, supra note 8, at 163.
39. Id.
40. Id.

41. 407 U.S. at 9-10, 15.
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reasonable enforcement of forum clauses best serves international
transactions, since it eliminates uncertainties by allowing the parties
to agree to settle disputes in a mutually convenient forum. 42 The Court
stated that the ouster rationale would probably stifle "future development of international commercial dealings by Americans."43 Moreover,

contracting parties engaged in arm's length negotiation expect courts
to enforce their bargain.- Finally, a forum clause allows contracting
parties flexibility fashioning dispute resolution procedures in view of
their needs. 45 The MIS Bremen rationale turned the tide on the common
law ouster doctrine, and state courts soon followed, marking the rise
to prominence of the reasonableness test. 4 6 However, while MIS Bre47
men may be the preferred view, not all states agree.
C.

The State Courts and the Reasonableness Test

The reasonableness test is now the majority view among the states.
9
California, 5- Colorado, 51 Connecticut,52 Florida, 53

Alaska," s Arizona,

42. Id. at 11-12. See supra note 6.
43. 407 U.S. at 9.
44. Id. at 9, 11-12, 15. The court states "[t]he choice of that forum was made in an arm's
length negotiation by experienced and sophisticated businessmen, and absent some compelling
and countervailing reason it should be honored by the parties and enforced by the courts." Id.
at 12.
45. Id. at 12-13.
46. See infra text accompanying notes 48-64.
47. See infra text accompanying notes 65-70.
48. Abadou v. Trad, 624 P.2d 287 (Alaska 1981) (reasonable and fair forum selection clauses
are enforceable).
49. Societe Jean Nicolas et Fils, J.B. v. Mousseux, 123 Ariz. 59, 597 P.2d 541 (1979) (enforcement of forum selection clause is not unreasonable even though it required the parties to try
the case in France).
50. Smith, Valentino & Smith, Inc. v. Superior Court, 17 Cal. 3d 491, 551 P.2d 1206, 131
Cal. Rptr. 374 (1976) (contract-based forum selection agreements are usually respected by
California courts).
51. ABC Mobile Sys., Inc. v. Harvey, 701 P.2d 137 (Colo. App. 1985) (the party challenging
a choice of forum clause will not render the agreement unreasonable due to additional expense
or mere inconvenience).
52. United States Trust Co. v. Bohart, 197 Conn. 34, 495 A.2d 1034 (1985).
53. Manrique v. Fabbri, 493 So. 2d 437 (Fla. 1986) (declares forum selection clauses prima
facie enforceable in Florida). See generally Note, Contractual Forum Selection in Florida:
Toward a New Policy, 38 U. FLA. L. REv. 141 (1986) (addresses the evolution of contractual
forum selection policy in Florida).
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Minnesota,5 New Hampshire,5 Oregon,- Pennsylvania, 57 South
Carolina,8 South Dakota, 59 and Tennesseer° apply the reasonableness
standard. Some states have relaxed or refined the test, 61 but enforcement of derogatory forum clauses is likely in all these jurisdictions.
New York, in 1984, adopted an innovative statutory scheme to
assure uniform enforcement of forum clauses.2 New York courts have
no discretion to dismiss an action on extreme inconvenience grounds
where the contracting parties designate that New York law applies
and have chosen New York as a forum, and the base transaction
involves a million dollars or more.6 While subject to criticism, this

54. Hausenstein & Bermeister, Inc. v. Met-Fab Indus., 320 N.W.2d 886 (Minn. 1982) (forum
selectin clauses provide certainty in international and interstate contracts).
55. Dancart Corp. v. St. Albans Rubber Co., 124 N.H. 598, 474 A.2d 1020 (1984) (forum
selection clause is enforceable even though it was executed on the back of a standard form).
56. Reeves v. Chemical Indus. Co., 262 Or. 95, 495 P.2d 729 (1972) (an unreasonable or
unfair forum selection clause will not be enforced).
57. Central Contracting Co. v. C.E. Youngdahl & Co., 418 Pa. 122, 209 A.2d 810 (1959)
(reasonable forum clauses are enforceable unless the chosen forum is seriously inconvenient to
the plaintiff).
58. St. John's Episcopal Mission Center v. South Carolina Dept. of Social Servs., 278 S.C.
507, 280 S.E.2d 207 (1981) (parties are bound by a choice of court clause).
59. Green v. Clinic Masters, Inc., 272 N.W.2d 813 (S.D. 1978) (addresses the adhesion
problem in forum selection clauses).
60. Dyersburg Mach. Works, Inc. v. Rentenbach Eng'g Co., 650 S.W.2d 378 (Tenn. 1983).
See generally Comment, Contracts - Forum Selection Clauses: Application of the Reasonableness Test in Tennessee, 14 MEM. ST. U.L. REV. 281 (1984).
61. Compare Societe Jean Nicolas et Fils, J.B. v. Mousseux, 597 P.2d 541 (Ariz. 1979)
(litigant must prove extreme inconvenience as established by M/S Bremen) with ABC Mobile
Sys. Inc. V. Harvey, 701 P.2d 137, 139 (Colo. Ct. App. 1985) (litigant need only prove serious
inconvenience).
62. N.Y. GEN. OBLIG. LAW §§ 5-1401, 5-1402 (McKinney Supp. 1986); N.Y. CIV. PRAC. Rule
327(b). For an in depth study of the evolution of New York Law prior to this statute, see
Gruson, supra note 8.
63. N.Y. GEN. OBLIG. LAW § 5-1402 provides:
1. Notwithstanding any act which limits or affects the right of a person to
maintain an action or proceeding . . . any person may maintain an action or
proceeding against a foreign corporation, non-resident, or foreign state where the
action or proceeding arises out of or relates to any contract ... for which a choice
for New York law has been made in whole or in part pursuant to § 5-1401 and
which (a) is a contract . .. relating to any obligation arising out of a transaction
covering in the agregate, not less than one million dollars, and (b) which contains
a provision or provisions whereby such foreign corporation or non-resident agrees
to submit to the jurisdiction of the courts of this state.
N.Y. GEN. OBLIG. LAW § 5-1401 provides; "[T]he court shall not stay or dismiss any action
on the ground of inconvenient forum, where the action arises out of or relates to a contract
. . to which § 5-1402 of the general obligations law applies .... "

Published by UF Law Scholarship Repository, 1988

7

LAW JOURNAL
INTERNATIONAL
FLORIDA
Florida Journal
of International
Law, Vol.
3, Iss. 2 [1988], Art. 7

[Vol. 3

scheme enhances New York's role as a leading trade and financial
center.64
However, other states are not inclined to abandon the ouster doctrine. In 1985 the Supreme Court of Alabama reaffirmed existing
precedent refusing to enforce forum clauses on the grounds that such
clauses interfere with legislative judgments regarding venue.6
Likewise, the Texas Supreme Court reasserted the traditional prohibitory rule.6 Missouri,67 Illinois, 68 and Iowa 69 courts also resist the
current trend towards enforcement of reasonable forum clauses. It is
noteworthy that all the courts which refuse enforcement base their
opinions on long-standing precedent.7 ° Conspicuously absent from these
decisions are the policy concerns raised by the Supreme Court in MIS
Bremen.
Given the lack of a uniform rule among the several states, enforceability of a forum clause may depend on the state in which the
plaintiff chooses to bring suit.71 More importantly, if the enforceability
of a forum clause is a procedural issue under the Erie R.R. v.
Tompkins- doctrine, state and federal courts sitting in the same state
may differ on whether to enforce a forum clause. 73 Thus, in the states
64. See Note, Survey of New York Practice, 59 ST. JOHN'S L. REV. 411, 415-16 (1985). The
author argues that these statutes will foment large complicated litigation which will drain New
York's judicial resources while the commercial impact may be minimal since the parties need
not have New York connections to avail themselves of a New York forum. But see Credit
Francais Int'l, S.A. v. Sociedad Financiera de Comercio, S.A., 490 N.Y.S. 2d 670, 676-78 (the
court applies and interprets the New York statute to secure enforcement of a forum provision
commenting on New York's role as a world trade, banking and financial leader).
65. Conticommodity Servs., Inc. v. Transamerica Leasing, Inc., 473 So. 2d 1053 (Ala. 1985),
rev'g, Redwing Carriers, Inc. v. Foster, 382 So. 2d 554 (Ala. 1980).
66. Leonard v. Paxon, 654 S.W.2d 440, 441 (Tex. 1985), rev'g Fidelity Union Life Ins. Co.
v. Evans, 477 S.W.2d 535 (Tex. 1972).
67. State ex rel. Marlo v. Hess, 669 S.W.2d 291 (Mo. Ct. App. 1984).
68. Ed Fanning Chevrolet, Inc. v. Servleaseco, Inc., 70 Ill. App. 3d 311, 318-19, 388 N.E.2d
454, 459-60 (1979).
69. Davenport Mach. & Foundry Co. v. Adolph Coors Co., 314 N.W.2d 432 (Iowa 1982)
(rejected M/S Bremen prima facie validity standard and decided that forum selection is only
one factor in forum non conveniens analysis).
70. See supra note 15.
71. Compare Manrique v. Fabbri, 493 So. 2d 437 (Fla. 1986) (reasonable forum clauses are
enforceable in Florida) with Conticommodity Servs. v. Transamerica Leasing, Inc., 473 So. 2d
1053 (Ala. 1985) (forum clauses are not enforceable in Alabama).
72. 304 U.S. 64 (1933).
73. Compare Conticommodity Servs. v. Transamerica Leasing, Inc., 473 So. 2d 1053 (Ala.
1985) (in Alabama forum clause are not enforceable) with Stewart Org., Inc. v. Ricoh Corp.,
810 F.2d 1066 (11th Cir. 1987) (in a diversity action in an Alabama federal court Alabama's
public policy against these clauses is not applicable since venue is a procedural matter to which
federal law applies), affd on other grounds 108 S.Ct. 2239 (1988).
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that refuse to enforce forum clauses, federal courts, pursuant to the
Erie doctrine,7 4 have to choose whether to apply federal or state law.
D.

Conflicts Between Federal and State Law

The Erie doctrine aims to discourage forum shopping and inequitable administration of the law. 75 Erie requires federal courts in diversity actions to apply federal law to procedural issues and state law to
substantive issues.76 Forum clauses have both substantive and procedural aspects. 77 As contractual provisions, forum clauses are subject
to substantive contract law. 78 However, forum clauses arguably affect
venue 79 and removal, s° and the close relation to the forum non-conveniens doctrines emphasizes procedural aspects. Thus, determining
whether a forum clause is procedural or substantive has proven diffi.
cultA
Some federal courts purport to apply federal law claiming forum
clauses are procedural. 8 Other federal courts purport to apply state
law claiming forum clauses are substantive.84 Other federal courts
decline to make the choice.85

74. See generally C. WRIGHT, THE LAW OF FEDERAL COURTS at 347-397 (1984).
75. Hanna v. Plumer, 380 U.S. 460, 468 (1965).
76. Erie R.R. v. Tompkins, 304 U.S. 64 (1933).
77. See, e.g., Taylor v. Titan Midwest Constr. Corp., 474 F. Supp. 145, 147 n. 2 (N.D. Tex.
1979). See also Gruson, supra note 8, at 154.
78. Forum selection clauses are contract provisions and their enforcement is premised on a
policy of freedom of contract. See M/S Bremen v. Zapata Off-Shore Co., 407 U.S. 1, 9-15.
79. See Gruson, supra note 8, at 157-59.
80. See generally Note, Choice of Foram Provisions and the Intrastate Dilemma: Is Ouster
Ousted?, 48 FORDHAM L. REv. 568 (1980) (addressing the unique problems raised by forum
selection clauses that preclude removal to federal courts).
81. See Davenport Mach. & Foundry Co. v. Adolph Coors Co., 314 N.W.2d 432, 437 (Iowa
1982) (forum selection clause is another factor to consider in forum non conveniens determination);
Gruson, supra note 8, at 154.
82. Compare Leaswell Ltd. v. Jake Shelton Ford, Inc., 423 F. Supp. 1011, 1014 (S.D. W.
Va. 1976) (federal courts cannot force the federal substantive rule of enforcement into state
law) and Davis v. Pro Basketball, Inc., 381 F. Supp. 1, 3 (S.D.N.Y. 1974) (stating in dicta that
a diversity court must look to state law to determine if a forum selection clause is enforceable)
with Stewart Org., Inc. v. Ricoh Corp., 810 F.2d 1066, 1068 (11th Cir. 1987) (federal not state
law must be applied to determine the effect of a forum selection clause), affd on other grounds
108 S. Ct. 2239 (1988) and Taylor v. Titan Midwest Constr. Corp., 474 F. Supp. 145, 147 (N.D.
Tex. 1979) (federal law determines whether a forum selection clause is enforceable).
83. See Stewart Org., Inc., v. Ricoh Corp., 810 F.2d 1066, 1068 (11th Cir. 1987); Taylor v.
Titan Midwest Constr. Corp., 474 F. Supp. 145, 147 (N.D. Tex, 1979).
84. See Davis v. Pro Basketball, Inc., 381 F. Supp. 1 (S.D.N.Y. 1974).
85. See Coastal Steel Corp. v. Tilghman Wheelabrator Ltd., 709 F.2d 190, 202 (3d Cir. 1983),
cert. denied, 464 U.S. 938 (1983); Process & Storage Vessels, Ltd. v. Tank Ser., Inc., 541 F.
Supp. 725, 732-33 (D. Del. 1982), affd, 760 F.2d 260 (3d. Cir. 1985); Cruise v. Castleton, Inc.,
449 F. Supp. 564, 568 (S.D.N.Y. 1978).
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New York federal courts exemplify the problem. In Davis v. Pro
Basketball, Inc.,- the district court for the Southern District stated
that state law determines whether a forum clause is enforceable.8 7
Four years later, the same district court avoided the problem reasoning that the similarity between state and federal law did not require
the court to choose between them. By contrast, in Gaskin v. Stumm
Handel GmbH,9 the same district court noted the similarities between
state and federal law but specifically held that federal law applied.While these decisions indicate the difficulty of this problem, the effects
of this difficulty are of little significance in New York, where state
and federal law on this issue are similar. The difficulty of characterizing
this issue as procedural or substantive is necessarily of great significance in states which still rely on the ouster rationale.
In Taylor v. Titan Midwest ConstructionCorp.,91 the district court
addressed whether Texas precedent declaring forum clauses unenforceable binds a federal court sitting in diversity.9 The federal court
conceptualized the problem as one of venue, not of contract. 9 As a
result thereof, the court held that the need for uniformity among
federal courts concerning venue requires federal courts to enforce
forum clauses.The Supreme Court in Stewart Organization,Inc. v. Ricoh Corp., 95
declined to address whether state or federal law applied to the issue
of forum clause enforcement in diversity actions. At issue was a motion
before an Alabama federal district court seeking to transfer the case
to New York, as provided by a forum clause. The district court denied

86. 381 F. Supp. 1 (S.D.N.Y. 1974).
87. Id. at 3. The court, considering whether to enforce a choice of court clause states: "[t]his
is a diversity case involving no question of federal law. We think, therefore, that we 'should
assume no more and no less jurisdiction than a state court would if the latter were presiding
over the same matter'. Thus, we must look to New York rule on venue selection clauses."
(quoting National Equip. Rental, Ltd. v. Reagin, 338 F.2d 759, 762 (2d Cir. 1964) (cite omitted).

Id.
88. Cruise v. Castleton, Inc., 449 F. Supp. 564, 568 (S.D.N.Y. 1978).
89. 390 F. Supp. 361 (S.D.N.Y. 1975).
90. Id. at 364.
91. 474 F. Supp. 145 (N.D. Tex. 1979).
92. Id. at 147. See supra note 66 and accompanying text.
93. Id. The court reasoned that the "overriding question is whether venue is proper in this
court." Texas' decisions concern only Texas' venue policies while federal courts have an equally
strong concern in regulating access to federal courts [citing Byrd v. Ridge Elec. Coop., Inc.,
356 U.S. 525 (1958)]. Thus, the court states "[r]esort to state law would balkanize venue rules
when a uniform rule is patently preferable." Id.
94. 474 F. Supp. at 147.
95. 108 S. Ct. 2239 (1988).
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the motion by applying Alabama law which refuses to enforce forum
clauses.- On appeal, a divided Eleventh Circuit, as a panel and subsequently en banc, reversed and remanded the decision of the district
court.. The Court of Appeals held that the forum clause was enforceable as a matter of federal law, reasoning that federal venue policies
are established by Congressional enactments and federal procedural
rules and thereby preclude interference of state venue concerns in
diversity actions.9
The Supreme Court affirmed but not for the same reasons as
those of the Eleventh Circuit.- The Court found it unnecessary to
make the "relatively unguided Erie choice" which had troubled the
courts below.1°° Instead, the Court characterized the issue as one of
"straight-forward" statutory interpretation. 10 By construing the federal transfer statute broadly, the Court was able to conclude that a
forum clause is a significant but not determinative factor in a district
court's determination of whether to grant a transfer motion.l°2 Justice
Kennedy writing separately, stated that the reasoning of MIS Bremen
is fully applicable to diversity cases and emphasized that the district
court should give a forum clause controlling weight in making its
transfer determination.103

96. 108 S. Ct. at 2240. Alabama precedent declares forum clauses unenforceable as a matter
of public policy. See supra note 65 and accompanying text.
97. 779 F.2d 643 (11th Cir. 1985)(panel), vacated, 785 F.2d 896 (11th Cir. 1986), affd., 810
F.2d 1066 (11th Cir. 1987)(en banc). The Eleventh Circuit was sharply divided in Stewart. Only
five of the thirteen justices who heard the case en banc joined the per curiam opinion. Three
justices concurred on different grounds in a separate opinion. Five justices dissented.
98. The en banc opinion reasoned that Congressional enactments and the Federal Rules of
Civil Procedure govern venue determinations in diversity actions and concluded therefrom that
enforcement of a forum clause is a procedural matter subject to federal law. The Court of
Appeals proceeded to apply the MIS Bremen test to hold the forum clause at issue enforceable
in all respects. 810 F.2d at 1071.
99. 108 S. Ct. at 2243.
100. Id. at 2242. See supra note 97.
101. The Court reasoned that where the federal statute at issue is broad enough to decide
the case there is no need to make the difficult Erie choice. Id. at 2242-43.
102. The Court reasoned that the only issue needed to be decided was whether to grant a
transfer pursuant to 28 U.S.C. § 1404(a). Relying on the language of § 1404(a) which states
that "[flor the convenience of parties and witnesses, in the interest of justice, a district court
may transfer any civil action to any other district or division where it might have been brought,"
the Court held that a forum clause is another factor for the district court to include in weighing
the fairness and convenience of the parties. The Court dismissed the conflict with Alabama
precedent on the issue of forum clause enforcement as a consequence of a federal system in
which federal law is supreme. Id. at 2244.
103. Id. at 2249-50 (Kennedy, J., joined by O'Connor, J., concurring).
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However, a sharp dissent by Justice Scalia attacked the majority
opinion for (1) construing too broadly the federal transfer statute, and
(2) failing to heed the concerns of Erie. He argued that the majority
stretched the language of the federal transfer statute to include a
"retrospective" element which requires the examination of the reasonableness of a forum clause at the time it was included in the contract. °0
If a forum clause is invalid under the applicable law, Justice Scalia
stated, then it is not entitled to any weight in the transfer determination. Thus, he argued, the majority had begged the essential question
of whether state or federal law determines the validity of a forum
clause. 1°5 Enforcement of a forum clause is a matter which Congress
never sought to address when it enacted the federal transfer statute.
Recognizing that Erie and its progeny seek uniform results, the dissent
reasoned that a broad reading of the transfer statute encourages disuniformity between state and federal courts.' °6
The second prong on Justice Scalia's dissent argued that Erie requires federal courts to apply state law to the issue of enforceability
of a forum clause, since it is a matter of contract. 0 7 The Eleventh
Circuit had applied federal law to the forum clause enforcement issue,
an action which Justice Scalia surmised would encourage forum shopping and inequitable administration of the law, since by the "accident
of diversity" or by the presence of a federal question unrelated to the
issue, a different result is obtained in the federal court than in the

state court.

8

0

104. Id. at 2246 (Scalia, J., dissenting). The majority opinion requires the district court to
consider the "fairness of transfer in light of the forum selection clause and the parties' relative
bargaining power." Id. at 2244. Thus, the majority requires that the district court keep in mind,
in weighing the forum clause to determine if transfer is approprite, the MIS Bremen resonableness standard.
105. Id. at 2246. Justice Scalia states that "the question of what weight should be given the
forum-selection clause can be reached only if as a preliminary matter federal law controls the
issue of the validity of the clause between the parties." Id.
106. Justice Scalia reasoned that Congress in enacting § 1404(a) was well aware that issues
of contract were subject to state contract law. In his view, Congress never meant to preempt
state law on the enforcement of forum clause issue by enacting § 1404(a). Id. at 2247. Moreover,
Justice Scalia continues, disuniforminty between state and federal courts should be avoided if
a narrowing statutory construction permits it. Id. at 2248.
107. Id. at 2248-49.
108. Justice Scalia, in addressing the "twin aims of the Erie rule," concludes that state law
should govern the question. Id. at 2248. He argues that parties to a suit will "shop" between
state and federal courts to see which one will provide the most desirable result. Additionally,
parties who are unable to reach the federal court house doors will be discriminated against
which is the unfairness Erie sought to correct. Id. at 2249.
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The dissenter's concern is well justified. MIS Bremen suggests that
enforcement of a forum clause is primarily a matter of contract law.1°9
Uniformity among federal courts on the issue is lacking. In cases
involving federal law which lack a paramount federal interest, federal
courts rely on state law to determine whether a forum selection is
enforceable.110 For example, in Snider v. Lone Star Art Trading Co.,1'
the district court in a civil RICO 112 action held that the enforceability
of a forum clause is a contractual question resolved under state law."13
Characterized in such a way, 4Erie requires federal courts to apply
state law in diversity actions.1
Furthermore, under most states' conflicts rules, courts must apply
the law designated by the contract to the issue of whether a forum
clause is enforceable. 115 Federal courts must apply the conflicts rules

of the state where they

sit.

116

Thus, uniform results are likely, regard-

less of which federal district the action is brought in, since the law
chosen by the contract will determine whether the forum clause is
enforceable, thus negating interference with federal venue policies. 117
Also, the rule established by the Supreme Court as it concerns
arbitration agreements not covered by the Federal Arbitration Act
suggests the result argued for by Justice Scalia.18 An arbitration

109. 407 U.S. at 15.
110. See Farmland Indus., Inc. v. Frazier-Parrot Commodities, Inc., 806 F.2d 848, 852 (8th
Cir. 1986) (state public policy against enforcement of forum clauses must be considered in actions
involving federal law and no paramount federal interest); General Eng'g Corp. v. Martin Marietta
Alumina, 783 F.2d 352, 356-58 (3rd Cir. 1986) (forum clause enforcement is determined according
to state law); Snider v. Lone Star Art Trading Co., 672 F. Supp. 977, 981-82 (E.D. Mich. 1987),
affd, 838 F.2d 1215 (6th Cir. 1988) (expressly disagreeing with Stewart's application of Federal
law to the issue of enforcement of a forum clause).
111. 672 F. Supp. 977, 981-82 (E.D. Mich. 1987), affid, 838 F.2d 1215 (6th Cir. 1988).
112. Racketeer Influenced and Corrupt Organizations Act, 18 U.S.C. § 1961 et seq. (1979).
113. 672 F. Supp. at 981-82. The district court attacked Stewart claiming (1) Stewart's
precedential value is minimal (see supra note 95), (2) the five judge dissent argued for the
application of state law, and (3) in Stewart a transfer of venue motion emphasized the procedural
aspects of the case. Id. at 982.
114. See supra note 76 and accompanying text.
115. Gruson, supra note 8, at 155-56. The forum state will apply its conflicts rule to determine
the law applicable to the contract and decide whether under the law of that state the forum
selection clause is enforceable. See, e.g., Haws & Garrett Gen. Contractors, Inc. v. Panhandle
Custom Decorators & Supply Inc., 500 So. 2d 204 (Fla. 1st D.C.A. 1986) (held a forum clause
unenforceable where the contract provided for the application of Texas law which considers
forum agreements unenforceable).
116. Klaxon Co. v. Stentor Elec. Mfg. Co. 313 U.S. 487 (1941).
117. Gruson, supra note 8, at 156.
118. See Berhardt v. Polygraphic Co., 350 U.S. 198 (1956).
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agreement is a type of forum clause, since it designates a particular
forum to hear disputes.19 Thus, cases deciding the Erie status of these
clauses should be persuasive. Since the Supreme Court held that Erie
mandates the application of state law to the issue of enforcement of
an arbitration agreement, 120 by analogy, federal courts should apply
state law to the issue of whether a forum clause is enforceable.121
Although the recent precedent may not be consistent with Erie,
it is still appealing. Enforcement of forum clauses makes today's transnational markets more predictable and certain by enforcing the parties'
agreed bargain. 12 Therefore, enforcement of a forum clause in an
action where a state court would not is a desirable result. Ironically,
the ouster rationale may be frustrated by its erroneous characterization of derogatory forum selection clauses as ousting venue.12 By the
state's characterizing the problem as one of venue, it allows the federal
court to apply federal law, thereby nullifying state public policy against
enforcement of forum provisions.- u
III.

FORUM CLAUSES IN THE

EUROPEAN ECONOMIC COMMUNITY

The European Economic Community shares similar jurisdictional
conflicts to those found in the United States. The individual contracting
states of the Community have different views towards enforcement
of forum clauses, and the EEC treaty did not devote specific articles
to this problem. However, Article 220 of the EEC Treaty urges
member states to negotiate "with a view to securing for the benefit
of their nationals . . . the simplification of formalities governing the
reciprocal recognition and enforcement of judgments ....-125 Pursuant
to Article 220, the original six member states 26 negotiated the Convention on Jurisdiction and Enforcement of Civil and Commercial Judg-

119. Scherk v. Alberto-Culver Co., 417 U.S. 506, 519 (1974). The Supreme court states "[a]n
agreement to arbitrate . . . is a specialized kind of forum selection clause." Id.
120. See Bernhardt v. Polygraphic Co., 350 U.S. 198 (1956). The scope of this decision is
limited to arbitration actions not covered by the Federal Arbitration Act, 9 U.S.C. § 201 (1976).
See Robert Lawrence Co. v. Devonshire Fabrics, Inc., 271 F.2d 402 (2d Cir.), cert. granted,
362 U.S. 909, cert. dismissed, 364 U.S. 801 (1960).
121. See Gruson, supra note 8, at 156.
122. See supra note 42 and accompanying text.
123. See supra notes 16-18 and accompanying text.
124. See supra notes 91-103 and accompanying text.
125. Treaty Establishing the European Economic Community, Mar. 25, 1957, 298 U.N.T.S.
11 (entered into force Jan. 1, 1958) [hereinafter the EEC Treaty].
126. France, Germany, Luxemburg, Italy, Belgium, and the Netherlands.
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ments, which provides a uniform forum clause policy within the EEC. 127
The 1968 Brussels Convention, as it is popularly known, is a separate
treaty among the EEC member states and does not enjoy the benefits
of direct applicability. 12 As such, the member states provided a separate protocol to the Brussels Convention granting interpretation powers to the European Court of Justice.129 The subsequent accessions to
the EEC treaty of new member states required parallel accessions to
the Brussels Convention.- 3° However, these EEC arrangements are
limited in applicability to EEC member states and their nationals.13
Thus, the domestic rules of each member nation govern with respect
to the enforcement of forum clauses included in transactions which
involve nationals of non-EEC states.13 2 The following section will examine the domestic rules of representative states, the rule as established by the Brussels Convention and interpreted by the European
Court of Justice, and its implications on contracting states as it concerns the enforcement of forum clauses.

127. Convention on Jurisdiction and the Enforcement of Judgments in Civil and Commercial
Matters, Sept. 27, 1968, art. 17, 15 O.J. Eur. Comm. (No. L-299) 32 (1972), reprinted in 8
I.L.M. 229 (1979), as amended by the Convention on Accession to the Convention on Jurisdiction
and the Enforcement of Judgments in Civil and Commercial Matters, Oct. 9, 1978. 21 O.J. Euro
Comm. (No. L 304) 1 (1978), reprinted in 18 I.L.M. 8 (1979) [hereinafter the Brussels Convention].
128. The Brussels Convention is not directly applicable under article 189 of the EEC treaty.
See supra note 125, art. 189; see also Freeman, The EEC Convention on Jurisdiction and
Enforcement of Civil and Commercial Judgments, 3 Nw. J. INT'L L. & Bus. 496, 497 (1981).
129. Protocol on the Interpretation by the Court of Justice of the Convention of Sept. 27,
1968 on Jurisdiction and the Enforcement of Judgments in Civil and Commercial Matters, June
3, 1971, 21 O.J. Eur. ,Comm. (No. L 304) 50 (1978). Freeman, supra note 128, discusses the
role of the European Court interpreting the Brussels Convention pursuant to the above cited
protocol.
130. The Convention was revised to accomodate the accession of Britain, Denmark, and
Ireland. 21 O.J. Eur. Comm. 77 (No. L. 304) (Oct. 30, 1978). Upon the accession of Greece,
the Brussels Convention was again revised. 25 O.J. Eur. Comm. (No. L 388) 1 (1982). Accession
of the new EEC members Spain and Portugal is imminent. See Act Concerning the Conditions
Accession of the Kingdom of Spain and The Portuguese Republic and the Adjustment to the
Treaties, art. 3(2), reprinted in J. SWEET & P. MAXWELL, ENCYCLOPEDIA OF EUROPEAN
COMMUNITY LAW,

vol. BII, B9-653.

131. The Brussels Convention is a "closed arrangement" that was established to provide
uniformity to the jurisdictional rules of EEC members. As such, the Brussels Convention applies
only in actions involving EEC domiciliaries. See G. Delaume, Contractual Choice of Forum, in
I TRANSNATIONAL CONTRACTS: APPLICABLE LAW AND SETTLEMENT OF DISPUTES, Booklet
8, at 4-5.
132. See infra notes 133-159 and accompanying text.
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The Law of Representative Member States

England, a common law nation, follows a similar approach to that
of the United States. As noted in MIS Bremen,'1British courts have
a long history of enforcing forum provisionsM Derogation clauses are
prima facie enforceable.- The British inquiry centers around the
court's discretion to stay the action in view of a forum clause that
designates another court.M The court will grant the stay, unless the
party challenging the stay can establish "strong cause" to deny it. 137
To determine whether to grant a stay, the British court will consider
relevant factors such as where the evidence is located, the applicable
foreign law, and the connection of the parties to the chosen forum. 13
It is rare for the court to refuse to stay or dismiss the action on
grounds of unfairness of the foreign court or increased cost to the
plaintiff.139 In view of such high principles, British courts generally
stay or dismiss actions brought to enforce a forum clause which designates the court of another nation.140 Only in circumstances where it
is unfair or prejudicial will the British court refuse to stay the action. 141
Additionally, the British courts recognize that fraud, overreaching,
and lack of agreement constitute defenses to enforcement of forum

clauses. 14

133. 407 U.S. at 11 & n.12 (1972).
134. See, e.g., Bissett-Johnson, The Efficacy of Choice of JurisdictionClauses in International Contracts in English and Australian Law, 19 INT'L & CoMP. L.Q. 541, 541 (1970)
(examines the exercise of discretion of British and Australian courts in cases involving forum
clauses); Cowen & Dacosta, The Contractual Forum: Situation in England and the British
Commonwealth, 13 AM. J. Comp. L. 179, 180 (1964) (authors examine the evolution of British
forum clause policy); Cutler, ComparativeConflicts of Law: Effectiveness of ContractualChoice
of Forum, 20 TEx. INT'L L.J. 97, 122 (1985) (compares the law of the United States, France,
and England in regard to forum clauses); Delaume, supra note 131, at 15; Kahn-Freund, Jurisdiction Agreements: Some Reflections, 26 INT'L & COMP. L.Q. 825 (1977) (examines the evolution
of British law).
135. The Fehrman, (1957) 1 W.L.R. 815, affd, (1958) 1 W.L.R. 159 (C.A.). The Fehrman
court stated that a forum clause which derogates from the jurisdiction of British courts is prima
facie grounds for staying the action and a British court "will only allow the action to proceed
when satisfied that it is just and proper to do so." 1 W.L.R. at 819.
136. Id.
137. The Eleftheria, 1970 P. 94, 99 (1969); Cutler, supra note 134, at 123.
138. The Eleftheria, 1970 P. at 100.
139. Cutler, supra note 134, at 124.
140. Id. at 125.
141. Kahn-Freund, supra note 134, at 849-50.
142. See Delaume, supra note 131, at 35; Kahn-Freund, supra note 134, at 838; BissettJohnson, supra note 134, at 551.
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The approach of the Netherlands is similar to the British approach.
Private parties cannot prorogate or derogate the jurisdiction of Dutch
courts; however, Dutch courts enforce derogatory clauses reasoning
that to allow suit in contradiction of a forum provision would permit
a party to ignore contractual commitments. 143 Hence, to avoid sanctioning a breach of contract, Dutch courts refuse to entertain a suit brought
in contravention of a forum clause.-"
Italy allows prorogation of jurisdiction to Italian courts, but enforces derogatory agreements only in actions involving agreements
between aliens 145 or Italian citizens who do not reside in Italy. 146 The
Italian rule evidences "a strong public policy toward protecting local
citizens by the guarantee of a local forum.' ' 147 As such, the enforcement
of derogatory forum clauses in Italy is very limited.
France has a favorable policy towards enforcement of forum
clauses.'"4 Although the usual rules of personal jurisdiction are quite
broad in actions involving nationals or property within France, a party
may waive these privileges by including a forum clause within the
contract. "9 Enforcement of the forum clause depends on the exact
intention of the parties.'-' First, the parties have to be aware and
consent to the inclusion of the forum clause in the contract."' Second,
the court has to interpret the scope of the forum clause to determine
whether the clause was meant to exclude other forums.152 However.

143. Delaume, supra note 131, at 6-7; Perrillo, supra note 4, at 165.
144. Id.
145. Delaume, supra note 131, at 7. Article 2 of the Italian Code of Civil'Procedure provides:
Italian giurisdizione may not be derogated by agreement in favor of a foreign
giuridiszione . . .unless it is in respect to a case relating to obligations between
aliens, or an alien and a citizen who neither resides nor is a domiciliary of the
Republic and the derogation is in a written act.
(as reprinted in Delaume, supra note 131, at 7).
146. Id.
147. Gilbert, supra note 5, at 21.
148. Cutler, supra note 134, at 113.
149. The French Code Civil in articles 14 and 15 provides:
Art. 14. An alien, even though not residing in France, may-be summoned before
the French courts for the fulfillment of obligations contracted by him in France
with a Frenchman; he may be brought before the French courts for obligations,
contracted by him in a foreign country toward a Frenchman.
Art. 15. A Frenchman may be brought before a French court for an obligation
contracted by him in a foreign country, even toward an alien.
(as reprinted in Cutler, supra note 134, at 113-14). However, it is clear that these provisions
may be waived through use of a forum clause in a contract. Cutler, supra note 134, at 115.
150. Delaume, supra note 131, at 5.
151. Cutler, supra note 134, at 116; Delaume, supra note 131, at 5.
152. Delaume, supra note 131, at 5.
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other more stringent limits on enforcement exist. Forum clauses which
are part of a contract of adhesion are unenforceable. - Also, French
courts will not enforce a forum clause in matters where domestic
interests are great 1 or where exclusive jurisdiction in domestic courts
exists.155 A new Code of Civil Procedure, enacted in 1975, created
some doubt as to enforcement of forum provisions by declaring that
forum clauses are "deemed unwritten" if they derogate from French
jurisdictional rules.- The Code, however, excepts agreements between businessmen157 and may also except international transactions. 1
Since most international contracts are between businessmen, the impact of this new code will likely have little effect on forum clauses
159
included in international contracts.
B.

The Law of the Community

Community law is heavily influenced by French law. Hence, the
Brussels Convention with respect to forum clauses adopts a standard
very similar to French law. 6° Article 17 of the Brussels Convention
in pre-1978 form provides that:
If, by an agreement in writing or verbal agreement confirmed in writing, when at least one of the parties is
domiciled on the territory of a Contracting State, the parties
have designated a court or the courts of a Contracting State
as competent to settle disputes which have arisen or may
arise in a specific legal relationship, only the designated court
or the courts of that State shall have jurisdiction. 61
Article 17 further states that forum clauses are void if contrary to
Article 12 (insurance), Article 15 (installment sales), or Article 16

153. Id.
154. Cutler, supra note 134, at 118. Cutler gives the examples of forum clauses included in
labor or insurance contracts. Id. at 118-19.
155. Id. at 119.
156. Article 48 of the new code provides:
Any clause which, directly or indirectly, derogates from the rules of territorial
competence is deemed unwritten unless it has been agreed to among persons, all
of whom have contracted as merchants (commercants), and unless it has been
clearly specified in the undertaking of the party against whom it is raised.
(as reprinted in Cutler, supra note 134, at 117).
157. See supra note 156.
158. Delaume, supra note 131, at 5-6. Cf. Cutler, supra note 134, at 118 (the author mentions
that in 1983 a French court enforced article 48 in regard to a transnational contract).
159. Cutler, supra note 134, at 118; Delaume, supra note 131, at 6.
160. Delaume, supra note 131, at 9.
161. Brussels Convention, supra note 127, art. 17.
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(matters where ousted courts have exclusive jurisdiction).162 The third
paragraph of Article 17 provides that if the forum clause was included
in the contract solely for the benefit of one party, that party retains
the right to bring an action in any other court seized with jurisdiction
under the Convention.As such, Article 17 originally applied where a forum clause was
included in a contract between (1) a domiciliary of one EEC state and
a domiciliary of another EEC state, (2) an EEC domiciliary and a
person domiciled outside the community if the forum clause provided
for an EEC forum, or (3) two domiciliaries of one EEC state if the
parties designated the courts of another EEC state to settle disputes.'64
However, Article 17 failed to address several problems such as where
forum clauses designate courts outside the community or where nonEEC domiciliaries designate EEC courts to settle disputes.'- Thus,
negotiations pursuant to the Accession of Britain, Ireland, and Denmark to the Brussels Convention addressed these problems and led
to significant amendments to Article 17.1-

162. Specifically article 17 provided that "[a]greements assigning jurisdiction are null and
void if they contravene the provisions of Articles 12 and 15 or if the courts whose jurisdiction
they seek to exclude have sole jurisdiction by virtue of Article 16." Id. This language was
subsequently amended to include trust provisions. See infra note 166.
163. Id. Specifically article 17 provides that "[i]f the agreement assigning jurisdiction has
been entered into in favour of only one of the parties, that party shall retain the right to appeal
to any other court having jurisdiction by virtue of this Convention." Id. The European Court
of Justice has recently interpreted this requirement ruling that the fact that the courts designated
are those of a State to which one party is domiciliary is not sufficient to establish that the
clause was included for the benefit of that party. The court stated that clauses which expressly
state the party whom they benefit or that through their wording show that they were included
for the benefit of one party would satisfy the requirements to invoke this provision of article
17. Rudolf Anterist v. Credit Lyonnais, 1986 E. Comm. Ct. J. Rep. No. 15/86, 1 Comm. Mkt.
L.R. 333, 343-44 (1987).
164. Jenard, Report on the Convention on Jurisdictionand the Enforcement of Judgments
in Civil and Commercial Matters, 22 O.J. EUR. COMM. (No. C 59) 1, 38 (Mar. 5, 1979).
165. See Schlosser, Report on the Convention on the Association of the Kingdom of Denmark,
Ireland, and the United Kingdom of Great Britain and Northern Ireland to Convention of
Jurisdiction and the Enforcement of Judgments in Civil and Commercial Matters and to the
Protocol on its Interpretationby the Court of Justice, 22 O.J. EUR. COMM. (No. C 59) 71, 123
(Mar. 5, 1979).
166. As amended article 17 states:
If the parties, one or more of whom is domiciled in a Contracting State, have
agreed that a court or the courts of a Contracting State are to have jurisdiction
to settle any disputes which have arisen or which may arise in connection with a
particular legal relationship, that court or those courts, shall have exclusive jurisdiction. Such an agreement conferring jurisdiction shall be either in writing or
evidenced in writing or, in international trade or commerce, in a form which accords
with the practices in that trade or commerce of which the parties are, or ought
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Article 17 was amended to provide that where non-EEC
domiciliaries designate an EEC court exclusively to settle disputes,
all other EEC courts lack jurisdiction, unless the chosen court declines
jurisdiction. 167 Enforcement of forum clauses which derogate from the
jurisdiction of EEC courts, however, was left to the conflicts rules of
each contracting state. 16 Another significant amendment concerned
the expansion of the word "agreement" within Article 17 to include
trust instruments.16 9 A unilateral legal instrument (e.g. a trust) suffices
to trigger its application. 170 However, the most significant change concerned the form of an enforceable forum clause. Originally, the Convention required a writing or a confirmation in writing evidencing the
existence of a forum clause. 171 The European Court of Justice narrowly
interpreted this requirement to deny enforcement to forum clauses
included in standardized forms accepted in the trade or to "letters of

to have been, aware. Where such an agreement is concluded by parties, none of
whom is domiciled in a Contracting State, the courts of other Contracting States
shall have no jurisdiction over their dispute unless the court chosen have declined
jurisdiction.
The court or court of a Contracting State on which a trust instrument has
conferred jurisdiction shall have exclusive jurisdiction in any proceeding brought
against a settlor, trustee, or beneficiary, if relations between these persons or
their rights and obligations under the trust are involved.
Agreements or provisions of a trust instrument conferring jurisdiction shall
have no legal force if they are contrary to the provisions of Article 12 or 15, or if
the courts whose jurisdiction they purport to exclude have exclusive jurisdiction
by virtue of Article 16.
If an agreement conferring jurisdiction was concluded for the benefit of only
one of the parties, that party shall retain the right to bring proceedings in any
other court which has jurisdiction by virtue of this Convention.
For a discussion of European Court of Justice case law examining article 17, see McClellan,
Choice of JurisdictionClauses Under the EEC Judgments Convention, J. Bus. L. 445 (1984).
167. See supra note 166. It is assumed that the court seeking to assume jurisdiction would
have jurisdiction on the ground that the place of performance lies within that state. Schlosser
Report, supra note 165, at 124.
168. Schlosser Report, supra note 165, at 124. Contracting States are free to apply domestic
rules regarding enforcement of forum clauses where the designated forum is outside the EEC.
If the clause purporting to derogate from the jurisdiction of EEC courts is held invalid under
domestic law then the jurisdictional provisions of the Brussels Convention become applicable. Id.
169. See supra note 166. The original version of article 17 referred only to "agreements."
Thus, in order to expand the scope of article 17 a provision for trust instruments was included.
Scholosser Report, supra note 165, at 124.
170. Schlosser Report, supra note 165, at 124. The Brussels Convention as originally drafted
was not well suited to accomodate trust agreements. Thus, the Convention was modified to
provide that actions could be brought in the state where the trust is "domiciled" or where the
trust instrument designated. Delaume, supra note 131, at 13.
171. See supra note 161 and accompanying text.
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confirmation" used extensively in Germany. 172 Thus, in the 1978 Accession Convention, Article 17 was revised to provide that in international
trade or commerce the form of the clause needs only to conform with
"practices in that trade or commerce of which the parties are, or ought
to have been, aware. ' 17 3 The Court of Justice has subsequently interpreted this writing requirement in several decisions.74
An illustrative case is PartenreedereiM.S. 'Tilly Russ' v. Haven
& Vervoerbedrijf Nova NV & Goeminne Hout NV. 175 Plaintiff, a Belgian company, purchased timber from an American company to be
transported to Antwerp, Belgium, by the defendant, a German company. The timber was damaged while en route, and plaintiff brought
suit in Antwerp. Defendant raised as a defense that the court in
Antwerp had no jurisdiction under Article 17 of the Brussels Convention because the bills of lading exchanged between the parties granted
exclusive jurisdiction to the courts of Hamburg.7 s The Commercial
court rejected the objection. On appeal, the Belgian Court of Cassation
stayed the action in order to refer to the European Court of Justice
the question whether a forum clause included in bills of lading, in
view of the generally accepted practices, was sufficient to satisfy the
formal writing requirements of Article 17.1- The Court of Justice ruled
that a forum clause included in a bill of lading conforms with Article
17, (1) if both parties agreed in writing to the conditions of the clause;
or (2) if there was a previous oral agreement referring to that clause,
thereby regarding the bill of lading as a confirmation of the oral agreement; or (3) if the bill of lading was part of a continuous business
relationship from which it can be established that the forum clause
governed the relationship.17s As such, the Court of Justice provided
very liberal guidelines in reference to the formal requirements of enforceable forum clauses.

172. Delaume, supra note 131, at 11.
173. See supra note 166.
174. See F. Berghoefer GnbH & Co. Kg v. Asa S.A., 45 Comm. Mkt. L.R. 13; Partenreederei
m.s. "Tilly Russ" & Ernst Russ v. Haven & Vervoerbedrijf Nova Nv & Goeminne Hout Nv,
1984 E. Comm. Ct. J. Rep. 2417, (1984) 41 Comm. Mkt. L.R. 499; Gerling Knozern Speziale
Kreditversicherung AG v. Amministrazione Del Tesoro Dello Stato, 1983 E. Comm. Ct. J. Rep.
2503, (1984) 41 Comm. Mkt. L.R. 638.
175. 1984 E. Comm. Ct. J. Rep. 2417, (1984) 41 Comm. Mkt. L.R. at 499.
176. 1984 E. Comm. Ct. J. Rep. at 2430, (1984) 41 Comm. Mkt. L.R. at 511.
177. The Court of Cassation asked the following question: "Can the bill of lading issued by
the carrier to the shipper be considered having regard to the relevant generally accepted
practices, to be an 'agreement in writing' or an 'agreement evidenced in writing' between the
parties within the meaning of Article 17 ....
" Id.
178. 1984 E. Comm. Ct. J. Rep. at 2434, (1984) 41 Comm. Mkt. L.R. at 515.

Published by UF Law Scholarship Repository, 1988

21

INTERNATIONAL LAW JOURNAL
Florida JournalFLORIDA
of International
Law, Vol. 3, Iss. 2 [1988], Art. 7

[Vol. 3

However, the formal requirements of Article 17 are merely relaxed.179 The party seeking to uphold the forum clause still has to
prove that consensus existed as to the general conditions of trade and
the particular provision.' i 0 Thus, the Court in Tilly Russ notes "that
the mere printing of a jurisdiction clause on the reverse of the bill of
lading form does not satisfy the requirements of Article 17 of the
Convention, since this procedure gives no guarantee that the other
party actually consented to the clause .
-.181Consequently, although
the formal requirements of a forum clause are liberalized, the forum
clause is not enforceable, unless it can be established that it was part
of the parties' bargain.
C.

Implications of Community Law for Contracting States

As it presently stands, the Brussels Convention adopts the law of
France, Belgium, and Germany. 2 Luxembourg residents are subject
to Article 17, only if they expressly and specifically agreed to a forum
clause. - The Brussels Convention modifies the law of the Netherlands
and supersedes Italian law.'- Thus, the Brussels Convention forces
Italy and, to a lesser extent, the Netherlands to compromise domestic
rules and align themselves with the more liberal policies towards enforcement of forum clauses existing in other EEC member states.'The United Kingdom, through accession to the Brussels Convention, adopts the law of the EEC, thereby depriving British courts of
their traditional discretion in ascertaining all the circumstances before
granting a stay or dismissing an action pursuant to a forum clause on
cases subject to the Convention. 1' The same is true of Ireland. The
law of Denmark will not change, since it is already very similar to
that of the Community. 187 Moreover, the newest EEC members,
Greece, Spain and Portugal, are in the process of acceding to the
Brussels Convention.'- As such, EEC states can no longer challenge
the exclusive character of the choice of an EEC forum, since Article

179.
180.
181.
182.
183.
184.
185.
186.
187.
188.

Schlosser Report, supra note 165, at 125.
Id.
1984 E. Comm. Ct. J. Rep. at 2433, (1984) 41 Comm. Mkt. L.R. at 513.
Delaume, supra note 131, at 9.
McClellan, supra note 166, at 445.
Delaume, supra note 131, at 9.
Id.
Id. at 10. See Civil Jurisdiction and Judgments Act 1982 § 2.
Delaume, supra note 131, at 10.
See supra note 130.
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17 of the Brussels Convention grants exclusive jurisdiction over the
dispute to the court designated by the contracting parties.'8 9
Basically, EEC contracting states can no longer rely on domestic
rules in deciding whether to enforce a forum clause which prorogates
jurisdiction to an EEC forum.19 However, clauses which derogate
from the jurisdicition of EEC forums are a different matter, as they
are governed by "the lex fori of the ousted forum."1' Thus, each
contracting state is free to apply domestic law where presented with
1 92
a forum clause which derogates from the jurisdiction of EEC courts.

IV. A

MULTILATERAL TREATY TO SECURE UNIFORM FORUM
CLAUSE ENFORCEMENT

Several EEC nations, in addition to a number of U.S. states, refuse
to enforce forum clauses. 19 3 Thus, the lack of a uniform rule creates
uncertainty as to the enforceability of forum provisions. For example,
a party domiciled in Texas contracts with a party domiciled in Italy.'-"
The parties, pursuant to negotiation, decide to choose a neutral forum
to settle disputes. 195 The choice of the forum may have a determinative
impact on the enforceability of the clause. If the parties designate
England, the courts of Italy, bound by the Brussels Convention, could
not assert jurisdiction, unless the British courts declined.' 96 However,
if suit is brought in Texas, Texas state courts would declare the forum
clause unenforceable. 197 But if the party seeking to enforce the forum
clause is able to remove the case to federal court, the federal court
would likely assure reasonable enforcement pursuant to MIS Bremen.'98 If the parties designate New York as a forum, if New York

189. Delaume, supra note 131, at 10.
190. See Brussels Convention, supra note 127, art. 17.
191. Delaume, supra note 131, at 11.
192. See supra note 168 and accompanying text.
193. Italy, Spain, Portugal refuse to enforce forum provisions. Gilbert, supra note 5, at 21.
Alabama, Texas, Missouri, Illinois, and Iowa refuse to enforce forum provisions. See supra
notes 65-69 and accompanying text.
194. This hypothetical assumes proper personal jurisdiction in all forums referred to.
195. It is likely that each party would prefer their own nation as a forum and compromise
would lead to agreement on a neutral forum.
196. Brussels Convention, supra note 127, art. 17.
197. Removal is likely since 28 U.S.C.A. § 1332(a)(2) confers original jurisdiction to federal
courts in actions between "citizens of a State and citizens or subjects of a foreign state" where
the amount in controversy exceeds $10,000. Precedent such as Taylor and Stewart suggest the
application of the MIS Bremen reasonableness standards. See supranotes 91-103 and accompanying text.
198. See supra notes 27-37 and accompanying text.
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law was chosen, and if the transaction exceeded a million dollars, New
York courts would lack discretion to dismiss the action even on grounds
of extreme inconvenience.- However, if suit is brought in Italy or
Texas, the forum clause would be unenforceable. England would enforce the forum clause, unless there was "strong cause" not to do so."
Consequently, the lack of a uniform rule creates much uncertainty as
to the enforceability of forum clauses.
The 1964 Hague Convention on Choice of Court attempted to provide a uniform rule among potential signatory states regarding enforcement of forum clauses. 2- The Choice of Court Convention would require signatory states to enforce a forum clause when it was included
in a valid international contract that was not the result of abuse of
economic power.2 - Available defenses would include situations where
the choice of court was not exclusive and where the parties could not
exclude, under domestic law, the courts of the ousted state due to
the subject matter of the contract.m Moreover, contracting states
could reserve the right not to enforce forum provisions where (1) the
dispute had no connection with the chosen court, or (2) serious inconvenience denied efficient adjudication of the dispute. 24 These defenses
199.
200..
201.
202.

See supra notes 62-63 and accompanying text.
See supra notes 145-147, 65, 133-142 and accompanying text.
The text of this Convention is found in 4 I.L.M. 348-349 (1965).
Id. Article 4 provides:
For the purpose of this Convention the agreement on the choice of court shall
have been validly made if it is the result of the acceptance by one party of a
written proposal by the other party expressly designating the chosen court or
courts.
The existence of such an agreement shall not be presumed from the mere failure
of a party to appear in an action brought against him in the chosen court.
The agreement on the choice of court shall be void or voidable if it has been
obtained by an abuse of economic power or other unfair means.
203. Id. Article 6 provides:
Every court other than the chosen court or courts shall decline jurisdiction
except (1) where the choice of court made by the parties is not exclusive,
(2) where under the internal law of the State of the excluded court, the parties
were unable, because of the subject-matter, to agree to exclude the jurisdiction of
the courts of that State,
(3) where the agreement on the choice of court is void or voidable in the sense
of article 4,
(4) for the purpose of provisial or protective measures.
204. Id. Article 15 provides: "Any contracting State may reserve the right not to recognize
agreements on the choice of court if the dispute has no connection with the chosen court, or if,
in the circumstances, it would be seriously inconvenient for the matter to be dealt with by the
chosen court."
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reflect the active participation in the Convention of common law nations which rely on judicial discretion to deny enforcement to unreasonable or unfair forum clauses.5 However, reliance on court discretion
may have been one of the factors which precluded the entry into force
of this convention due to lack of signatures.
Reliance on judicial discretion is generally foreign to civil code
nations.2 Continental jurisdictional rules leave little room for a court
to exercise discretion." Code nations extensively regulate forum provisions included in contracts which involve "sensitive areas," such as
insurance and installment sales.m However, common law countries
rely on judicial discretion to deny enforcement to unreasonable or unfair forum clauses since regulation, though often present, is not extensive enough to safeguard weaker parties.210 This difference should not
preclude agreement between the United States and the EEC. Ireland
and Britain, in acceding to the Brussels Convention, traded judicial
discretion for certainty in jurisdicitonal rules within the EEC. 21, New
York, through recent legislation, severely curtailed judicial discretion
212
in matters involving forum provisions.
Presently, the Brussels Convention and the domestic law of many
EEC nations provide for the enforcement of forum clauses with limitations as it concerns (1) consumer installment sales, (2) insurance, or
(3) matters where the ousted state has exclusive jurisdiciton.213 A
majority of United States jurisdictions enforces valid forum provisions
unless unreasonable. 214 The reasonableness standard seems difficult to
reconcile with the European standard, since it requires courts to exercise discretionary powers. 21 5 But this difficulty may be overcome in
an international treaty by leaving outside its scope enforcement of
forum clauses in sensitive areas such as insurance, employment, or
consumer sales. Enforcement of forum provisions in these sensitive

205. See Nadelman, supra note 28, at 131.
206. Ratification of this Convention is not expected and the cause for this negative attitude
is unclear. Id. at 132.
207. Schlosser Report, supra note 165, at 97.
208. Id.
209. Nadelman, supra note 28, at 131.
210. Id.
211. See supra notes 186-187 and accompanying text.
212. See supra notes 62-63 and accompanying text.
213. See supra notes 160-62 and accompanying text.
214. See supra notes 28-61 and accompanying text.
215. United States courts exercise discretion in determining if a forum clause is unfair or
unreasonable.
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areas is best left to domestic law and American courts would be free
to apply the reasonableness standard.
Therefore, it seems that through compromise, agreement is possible to secure to establish a uniform enforcement of forum clauses
between the United States and the EEC. Such a treaty would, in the
United States, deny individual states, such as Texas and Alabama,
the ability to frustrate international agreements which rely on enforcement of forum clauses.216 Additionally, contracting parties could rely
on a uniform international rule which would provide predictability and
certainty as to the enforcement of forum provisions included in international contracts. Hopefully, discussions on this subject will again
reach the international level217 and will follow the movement towards
increased codification of private international law evidenced by the
recent ratification and entry into force of the United Nations Convention of Contracts for the International Sale of Goods. 2s
V.

CONCLUSION

Today's transnational contracts require certainty and predictability.
Forum clauses are effective instruments in promoting these goals.
However, the lack of a uniform rule as to enforcement of these agreements makes them suspect since their enforcement in some jurisdictions is doubtful. In view of the growing interrelation of world markets,
a rule securing uniform enforcement should be considered. While it
may entail compromise of domestic idiosyncrasies, it seems quite possible for the United States and the members of the EEC to reach
agreement on a plausible international forum clause policy. It is urged
that such a treaty be considered to provide greater certainty and
predictability to transnational contracts.
Nicolas Fernandez

216. The treaty would preempt the ability of American states to apply local rules concerning
the enforcement of forum clauses.
217. The Choice of Court Convention would be a good starting point in drafting a new
international compromise. It would also be wise to consider article 17 of the Brussels Convention
especially as it concerns the form of forum clauses.
218. The text of the United Nations Convention on Contracts for the International Sale of
Goods is located at U.N. Conf. C.C.I.S.G., Official Records, U.N. Doc. A-Conf. 97-18 at 178-190
(1981)(entered into force Jan. 1, 1988).
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